§535.705

participated in the discussion or the
votes taken; and

(4) Any report, circular, notice, sta-
tistical compilation, analytical study,
survey, or other work distributed, dis-
cussed, or exchanged at the meeting,
whether presented by oral, written,
electronic, or other means. Where the
aforementioned materials are reason-
ably available to the public, a citation
to the work or relevant part thereof is
acceptable in lieu of the actual work.
Any documents submitted to the Com-
mission pursuant to this section need
not disclose the identity of the party
or parties that circulated the docu-
ment at the meeting.

(d) Exemption. For parties to agree-
ments subject to this section, the fol-
lowing exemptions shall apply:

(1) Minutes of meetings between par-
ties are not required to reflect discus-
sions of matters set forth in
§535.408(b)(2), (b)(3), (b)(4)(iii), (b)(4)(iv),
(b)(4)(v), and (b)(4)(vi);

(2) Minutes of meetings between par-
ties are not required to reflect discus-
sion of matters set forth in
§535.408(b)(5) to the extent that such
discussions involve minor operational
matters that have little or no impact
on the frequency of vessel calls at ports
or the amount of vessel capacity of-
fered by the parties in the geographic
scope of the agreement; and

(3) Minutes of meetings between par-
ties are not required to reflect discus-
sions of or actions taken with regard to
rates that, if adopted, would be re-
quired to be published in an appro-
priate tariff. This exemption does not
apply to discussions concerning general
rate policy, general rate changes, the
opening or closing of rates, service con-
tracts, or time/volume rates.

(e) Serial numbers. Each set of min-
utes filed with the Commission shall
include the agreement name and FMC
number and a unique identification
number indicating the sequence in
which the meeting took place during
the calendar year.

[69 FR 64414, Nov. 4, 2004, as amended at 70
FR 20303, Apr. 19, 2005]
§535.705 Application for waiver.

(a) Upon a showing of good cause, the
Commission may waive any require-
ment of this subpart.
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(b) A request for such a waiver must
be submitted and approved by the Com-
mission in advance of the filing of the
Monitoring Report or minutes to which
the requested waiver would apply. Re-
quests for a waiver shall be submitted
in writing to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573-
0001, and shall state and provide the
following:

(1) The specific requirements from
which relief is sought;

(2) The special circumstances requir-
ing the requested relief;

(3) Relevant trade and industry data
and information to substantiate and
support the special circumstances re-
quiring the requested relief; and

(4) Why granting the requested waiv-
er will not substantially impair effec-
tive monitoring of the agreement.

(¢) The Commission may take into
account the presence or absence of
shipper complaints as well as the past
compliance of the agreement parties
with any reporting requirement under
this part in considering an application
for a waiver.

Subpart H—Mandatory and
Prohibited Provisions

§535.801 Independent action.

(a) Each conference agreement shall
specify the independent action (“‘lA”)
procedures of the conference, which
shall provide that any conference
member may take independent action
on any rate or service item upon not
more than 5 calendar days’ notice to
the conference and shall otherwise be
in conformance with section 5(b)(8) of
the Act.

(b)(1) Each conference agreement
that provides for a period of notice for
independent action shall establish a
fixed or maximum period of notice to
the conference. A conference agree-
ment shall not require or permit a con-
ference member to give more than 5
calendar days’ notice to the con-
ference, except that in the case of a
new or increased rate the notice period
shall conform to the tariff publication
requirements of this chapter.

(2) A conference agreement shall not
prescribe notice periods for adopting,
withdrawing, postponing, canceling, or
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taking other similar actions on inde-
pendent actions.

(c) Each conference agreement shall
indicate the conference official, single
designated representative, or con-
ference office to which notice of inde-
pendent action is to be provided. A con-
ference agreement shall not require no-
tice of independent action to be given
by the proposing member to the other
parties to the agreement.

(d) A conference agreement shall not
require a member who proposes inde-
pendent action to attend a conference
meeting, to submit any further infor-
mation other than that necessary to
accomplish the publication of the inde-
pendent tariff item, or to comply with
any other procedure for the purpose of
explaining, justifying, or compro-
mising the proposed independent ac-
tion.

(e) A conference agreement shall
specify that any new rate or service
item proposed by a member under inde-
pendent action (except for exempt com-
modities not published in the con-
ference tariff) shall be included by the
conference in its tariff for use by that
member effective no later than 5 cal-
endar days after receipt of the notice
and by any other member that notifies
the conference that it elects to adopt
the independent rate or service item on
or after its effective date.

®(@) As it pertains to this part,
‘“adopt’ means the assumption in iden-
tical form of an originating member’s
independent action rate or service
item, or a particular portion of such a
rate or service item. If a carrier adopts
an IA at a lower rate than the con-
ference rate when there is less than 30
days remaining on the original IA, the
adopted IA should be made to expire 30
days after its effectiveness to comply
with the statutory 30-day notice re-
quirement. In the case of an inde-
pendent action time/volume rate (‘“‘lA
TVR”), the dates of the adopting IA
may vary from the dates of the original
IA, so long as the duration of the
adopting IA is the same as that of the
originating IA. Furthermore, no term
other than ‘‘adopt” (e.g., ‘‘follow,”
““match’’) can be used to describe the
action of assuming as one’s own an ini-
tiating carrier’s IA. Additionally, if a
party to an agreement chooses to take

§535.801

on an IA of another party, but alters it,
such action is considered a new IA and
must be published pursuant to the IA
publication and notice provisions of
the applicable agreement.

(2) An IA TVR published by a mem-
ber of a ratemaking agreement may be
adopted by another member of the
agreement, provided that the adopting
member takes on the original IA TVR
in its entirety without change to any
aspect of the original rate offering (ex-
cept beginning and ending dates in the
time period) (i.e., a separate TVR with
a separate volume of cargo but for the
same duration). Any subsequent IA
TVR offering that results in a change
in any aspect of the original IA TVR,
other than the name of the offering
carrier or the beginning date of the
adopting IA TVR, is a new independent
action and shall be processed in accord-
ance with the provisions of the applica-
ble agreement. The adoption proce-
dures discussed above do not authorize
the participation by an adopting car-
rier in the cargo volume of the origi-
nating carrier’s IA TVR. Member lines
may publish and participate in joint 1A
TVRs, if permitted to do so under the
terms of their agreement; however, no
carrier may participate in an 1A TVR
already published by another carrier.

(9) A conference agreement shall not
require or permit individual member
lines to be assessed on a per carrier
usage basis the costs and/or adminis-
trative expenses incurred by the agree-
ment in processing independent action
filings.

(h) A conference agreement may not
permit the conference to unilaterally
designate an expiration date for an
independent action taken by a member
line. The right to determine the dura-
tion of an IA remains with the member
line, and a member line must be given
the opportunity to designate whatever
duration it chooses for its IA, regard-
less if the duration is for a specified pe-
riod or open ended. Only in instances
where a member line gives its consent
to the conference, or where a member
line freely elects not to provide for the
duration of its IA after having been
given the opportunity, can the con-
ference designate an expiration date
for the member line’s 1A.
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(i) Any new conference agreement or
any modification to an existing con-
ference agreement that does not com-
ply with the requirements of this sec-
tion shall be rejected pursuant to
§535.601 of this part.

(J) If ratemaking is by sections with-
in a conference, then any notice to the
conference required by §535.801 may be
made to the particular ratemaking sec-
tion.

§535.802

(a) Ocean common carrier agree-
ments may not prohibit or restrict a
member or members of the agreement
from engaging in negotiations for serv-
ice contracts with one or more ship-
pers.

(b) Ocean common carrier agree-
ments may not require a member or
members of the agreement to disclose a
negotiation on a service contract, or
the terms and conditions of a service
contract, other than those terms or
conditions required by section 8(c)(3) of
the Act.

(c) Ocean common carrier agree-
ments may not adopt mandatory rules
or requirements affecting the right of
an agreement member or agreement
members to negotiate or enter into
service contracts.

(d) An agreement may provide au-
thority to adopt voluntary guidelines
relating to the terms and procedures of
an agreement member’s or agreement
members’ service contracts if the
guidelines explicitly state the right of
the members of the agreement not to
follow these guidelines.

(e) Voluntary guidelines shall be sub-
mitted to the Director, Bureau of
Trade Analysis, Federal Maritime
Commission, Washington, DC 20573-
0001. Voluntary guidelines shall be kept
confidential in accordance with §535.608
of this part. Use of voluntary guide-
lines prior to their submission is pro-
hibited.

Service contracts.

§535.803 Ocean freight forwarder com-
pensation.

No conference or group of two or
more ocean common carriers may:

(a) Deny to any member of such con-
ference or group the right, upon notice
of not more than 5 calendar days, to
take independent action on any level of
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compensation paid to an ocean freight
forwarder; or

(b) Agree to limit the payment of
compensation to an ocean freight for-
warder to less than 1.25 percent of the
aggregate of all rates and charges ap-
plicable under the tariff assessed
against the cargo on which the for-
warding services are provided.

Subpart —Penalties

§535.901 Failure to file.

Any person operating under an agree-
ment, involving activities subject to
the Act pursuant to sections 4 and 5(a)
of the Act and this part and not ex-
empted pursuant to section 16 of the
Act or excluded from filing by the Act,
that has not been filed and that has not
become effective pursuant to the Act
and this part is in violation of the Act
and this part and is subject to the civil
penalties set forth in section 13(a) of
the Act.

§535.902

Knowing falsification of any report
required by the Act or this part, in-
cluding knowing falsification of any
item in any applicable agreement in-
formation and/or reporting require-
ments pursuant to subparts E and G of
this part, is a violation of the rules of
this part and is subject to the civil pen-
alties set forth in section 13(a) of the
Act and may be subject to the criminal
penalties provided for in 18 U.S.C. 1001.

Falsification of reports.

Subpart J—Paperwork Reduction

§535.991 OMB control numbers as-
signed pursuant to the Paperwork
Reduction Act.

This section displays the control
number assigned to information collec-
tion requirements of the Commission
in this part by the Office of Manage-
ment and Budget pursuant to the Pa-
perwork Reduction Act of 1995, Pub. L.
104-13. The Commission intends that
this section comply with the require-
ments of section 3507(a)(3) of the Paper-
work Reduction Act, which requires
that agencies display a current control
number assigned by the Director of the
Office of Management and Budget
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